
EPA/ICAC Industrial Source Roundtable Meeting
September 18, 2013

Startup, Shutdown, and Malfunction

update

Matthew Witosky

Debra Dalcher



A Long-Lived Legal Argument

► NRDC v. EPA, 529 F.3d 1077, 1084 (D.C. Cir. 2008) (rejecting contention that CAA section 
112(d)(6) requires EPA to “start from scratch” and develop new MACT standards). Sierra 
Club v. EPA decision (551 F.3d 1019 (D.C. Cir. 2008), cert. denied, 130 S. Ct. 1735 
(2010)),  Medical Waste Institute v. EPA, 645 F. 3d 420, 425-27 (D.C. Cir. 2011), Portland 
Cement Ass’n v. EPA (D.C. Cir. No. 10-1358)   National Lime, 233 F. 3d at 633-34.  NRDC 
v. EPA, 859 F.2d 156, 208 (D.C. Cir. 1988).  Portland Cement Ass'n v. Ruckelshaus, 486 
F.2d 375, 398 (D.C. Cir. 1973), Essex Chem. Corp. v. Ruckelshaus, 486 F.2d 427, 432 
(D.C. Cir. 1973), cert. denied, 416 U.S. 969 (1974), National Lime Ass’n v. EPA, 627 F.2d 
416 (D.C. Cir. 1980),  Marathon Oil Co. v. EPA, 564 F.2d 1253, 1273-74 (9th Cir. 1977).  
Mont. Sulphur & Chem. Co. v. United States EPA, 2012 U.S. App. LEXIS 1056 (5th Cir. Jan 
19, 2012) Weyerhaeuser v. Costle, 590 F.2d 1011, 1057-58 (D.C. Cir. 1978) (holding that 
an informal approach is adequate).  Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. 
Ins. Co., 463 U.S. 29, 42 (1983) (“an agency changing its course by repealing a rule is 
an informal approach is adequate).  Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. 
Ins. Co., 463 U.S. 29, 42 (1983) (“an agency changing its course by repealing a rule is 
obligated to supply a reasoned analysis for the change”);  Williams Gas Processing-Gulf 
Coast Co. v. FERC, 475 F.3d 319, 326 (D.C. Cir. 2006) (“it is axiomatic that agency action 
must either be consistent with prior action or offer a reasoned basis for its departure from 
precedent”)  Transactive Corp. v. United States, 91 F.3d 232, 237 (D.C. Cir. 1996).  Sierra 
Club v. Otter Tail Power Co., 615 F.3d 1008 (8th Cir. 2010) (under concurrent remedy 
doctrine, injunctive relief for a CAA violation is barred when civil penalty is barred by 
statute of limitations). Arizona Pub. Serv. Co. v. EPA, 562 F.3d 1116, 1120, 1129-30 (10th

Cir. 2009) (rejecting industry challenge to the EPA’s use of an affirmative defense to 
address excess emissions during malfunction events). Luminant Generation Co. LLC v. 

United States EPA, 714 F.3d 841 (5th Cir. Mar. 25, 2013) (upholding the EPA’s 
approval of affirmative defense provisions in a CAA State Implementation Plan). 
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The Practical Argument

Standards must apply at all times.
Sierra Club v. EPA, 551 F.3d 1019 (D.C. Cir. 2008) 

cert. denied, 130 S. Ct 1735 (2010). 

v.

The process and control devices break down, 

sometimes without warning or explanation.
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Paraphrasing the Reason to Remove SSM 
exemptions.

► We had been implementing 112(d) to allow EPA (and sources) to 

call a "time out" from when standards applied, during startup 

shutdown and malfunction.  

► The court in the Sierra Club decision stated that this practice was 

not legal under the Clean Air Act, given that section 302(k) not legal under the Clean Air Act, given that section 302(k) 

requires that emission limitations and standards be "continuous." 
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Affirmative Defense

§63.341  Definitions and nomenclature.

(a)  *  *  *

Affirmative defense means, in the context of an enforcement 

proceeding, a response or a defense put forward by a defendant, 

regarding which the defendant has the burden of proof, and the regarding which the defendant has the burden of proof, and the 

merits of which are independently and objectively evaluated in a 

judicial or administrative proceeding.
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SSM Provisions in SIPs

► The EPA is current engaged in a rulemaking to address a Sierra Club 
petition concerning the proper approach to SSM provisions in SIPs.

► The EPA published its proposed action on February 22, 2013. The proposal 
addressed both overarching issues and specific provisions in the SIPs of 39 
states. The EPA has proposed a SIP call for 36 of those states with respect 
to existing SIP provisions for the reasons explained in the proposal.

► If finalized as proposed, the EPA intends to provide states with the full 
statutory period of 18 months to develop SIP revisions to address statutory period of 18 months to develop SIP revisions to address 
deficiencies.

► The EPA is still in the process of evaluating the many comments received 
on the proposal. The schedule for the final rule is going to be extended, but 
that schedule has not yet been determined. Because the EPA is still in the 
process of developing the final rule, we cannot address specifics here.

► The EPA anticipates that through this rulemaking, state regulations in SIPs 
and the EPA’s own regulations will address SSM comparably going forward.
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MATS and Utility NSPS

► On February 16, 2012, the EPA published MATS and the Utility NSPS

► Following publication, the EPA received petitions for reconsideration on 
both rules

► On November 30, 2012, the EPA proposed revisions to MATS and the 
Utility NSPS

► The EPA proposed reconsideration of certain new source standards for 
MATS, the requirements applicable during periods of startup and 
shutdown for MATS, the startup and shutdown provisions related to the 
particulate matter (PM) standard in the Utility NSPS, and certain particulate matter (PM) standard in the Utility NSPS, and certain 
revisions to the definitional and monitoring provisions of the Utility 
NSPS, and proposed certain technical corrections to both MATS and the 
Utility NSPS.

► On April 24, 2013, the EPA finalized all proposed reconsidered changes 
with the exception of the startup and shutdown provisions

► On June 25, 2013, the EPA reopened the public comment period on 
reconsideration of the startup and shutdown provisions

► The EPA is still considering the comments received
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Major and Area Source Boiler

► Boiler (major source rule)

► The EPA is granting reconsideration on the definitions of startup and 
shutdown periods and the work practices that apply during such 
periods.

► The EPA has not established a date for proposing or finalizing the 
reconsideration.

► Boiler (area source rule)

► The EPA is granting reconsideration on the definitions of startup and 
shutdown periods.

► The EPA has not established a date for proposing or finalizing the 
reconsideration.
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Explaining why startup or shutdown may be 
different...

► In situations where startups and shutdowns represent wholly 

different circumstances making application of the standards for 

normal operations inappropriate, we set separate standards for 

startups and shutdowns.

► In general, we would like to have sources comply with the regular ► In general, we would like to have sources comply with the regular 

standard at all times, including during SS. However, when 

circumstances are such that compliance is impracticable, an 

alternative standard for SS may be necessary. 
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Startup and Shutdown – When alternative 
standards may be appropriate

► Can the control method function prior to emissions reaching the 

control device inlet (time-zero)?

► Does the process emit over the standard immediately upon 

startup, requiring that the control technique work from time-zero?

► Can the control technique work beyond the time that the process ► Can the control technique work beyond the time that the process 

has completed, and process the emissions throughout shutdown?

► Does the method for demonstrating compliance during normal 

operations also work during startup or shutdown?
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Thank you for your time!

Witosky.matthew@epa.gov

Dalcher.Debra@epa.gov


